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A local unit of government has the option to submit a proposed local ordinance to the state so that the
local government can enforce an ordinance which would otherwise not be allowed under the Right to
Farm Act (RTFA). If the local unit of government has submitted to the Director of the Michigan
Department of Agriculture and Rural Development (MDARD) its proposed ordinance (and a showing
that adverse effects on the environment or public health will exist within the local unit of government
without such an ordinance) prescribing standards different from those contained in the RTFA and/or
Generally Accepted Agricultural and Management Practices (GAAMPs) and the ordinance has been
approved by the Michigan Commission on Agriculture and Rural Development,! then there is no need to
go further with this decision tree.

Otherwise, start with the series of questions in box number 1 (page two) or question number one (page
nine).

“Thirty seven million acres is

all the Michigan we will ever have”
William G. Milliken

IM.C.L. 286.474(7), (Section 4(7) of the Right to Farm Act, P.A. 93 of 1981, as amended.).
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This is a fact sheet developed by experts on the topic(s) covered within MSU Extension.
Its intent and use is to assist Michigan communities making public policy decisions on
these issues. This work refers to university-based peer reviewed research, when available
and conclusive, and based on the parameters of the law as it relates to the topic(s) in
Michigan. This document is written for use in Michigan and is based only on Michigan
law and statute. One should not assume the concepts and rules for zoning or other
regulation by Michigan municipalities and counties apply in other states. In most cases
they do not. This is not original research or a study proposing new findings or
conclusions.

Preemption table

[START]1
Establishing Jurisdiction
L1. Istheland use that may be subject to the regulation a farm or farm operation?
“Farm” dafinad as: the land, plants, ammals, buildings, strocteres, indudine ponds vsed for azricultural or aguacelteral achivities, machinery, aquipment, and ather
apputenances wsed in the commmercial prodhaction f fom prodics *
“Farmopertion” defined as: the operation and managament of a frm or a condition or activity that oocurs at amy time as necessary on a famm inconnection with
the commercid prodution, harvesting, and storase of fom produs.
12, Is it producing a “famm product™™
13, Isit engaged in “commercial production”™™

¥ Ves to all three questions. #No to ary one, or more, of the three
questicns.
Yes(To all three guestions): NO. (To any one, or more):
1A BTFA jurisdiction for the land use activity might apply. Further 1B. ETFA jurisdiction does not apply, so local
questions are needed to determine if local regulation is preempted or regulation can take place. [END]
not
+
A
Establishing Jurisdiction

Does the farm or farm operation comply with GA ANMP=? (all found at web site www michigan gov/'zaamps)
(WNote: Current adopted GAAMPs include:

Mamire Management and Utilization, Site Selection and Odor Control for New and E xpandinz
Pesticide Utilization and Pest Control, Livestock Production Facilities,

Mutrient Utilization Irrigation Water Use, and

Care of Farm Animals, Farm Markets")

Cranberry Production

May watt to have MDAED review the specific operation to make a finding if all applicable GAAMPS are complied with The
muicipality (zoning administrator) or the farmer may initiate fhis process.

Use of GAAMPs to establish jurisdiction can be problematic if local regulation results in unequal treatment of two neighbors in
the same zoning district (farmer “A” that follows GAANPs and farmer “B” that does not) andlack of adherence to Michizan
Supreme Cowrt’ guidance to determine state preemption of local reguilation *

¥Ves o

Go to Box 2A on next page. | |GntoBux 2B. onnextpage.
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YES:

2A, BETFA jurisdiction for the land use activity might apply.
Further questions are needed to determine if local regulation
is preempted or not.

(Michigan Court of Appeals decisions reflect a view that
farm operations following GAAMPs are not subject to some
local regulations.)

NO:

21B. RTFA jurisdiction for the land use activity might apply.
Further questions are needed to determine if local regulation
is preempted or not

(Michizan Court Appeals decisions reflect a view that some
local regulations cannot be enforced for farm operations that
pre-exist awrounding land use changes regardless of whether
GAANPs are followed or not.)

+

3
E stablishing Jurisdiction

Did the land use activity exist prior to changes in surrounding land uses?

+

NO:

preempted or net.

3A. BETFA junsdictionfor the land use
activity might apply. Further questions are
needed to determine if local regulation is

YES:

3B. The local regulation contravenes
ETFA so the local regulation is
preempted. [END]

+

4.
Preemption

Does the local ordinance, regulation or resolution (local regulation) extend, revise, or conflict in amy mamner (contravens) with the

provisions of the RTFAT

4.1. Does the local regulation modify the immunity for farmers from public or private nuisance suit?
4.2. Does the local regulation modify the MDABD enforcement or investigation process, of provide aninvestigative process for

complaints involving a farm or farm operation?

o to both questions.

#Vesto one, or both questions.

NO (to both questions):

4A, Further questions are needed to determine if local regulation is

preempted or not.

YES(to one, or both questions):
4B. The local regulation cortravenes ETEA. so the
local regulation is preempted. [ENDY]

5
Preemption

Does the local regulation restrict farms or farm operations to certain zoning disricts?

Mo ¥Ves (The outcoms, hers is unosrtsin becanss thers is dsarmement
between MDARD and Michizan Court of Appealk Opinions. Piclowhich
reflacts leval of riskor safeby vour community Sinds acceptable)

4 (more nsk)

Go to Box 5A
of1 next page.

GotoBox 3B. onnext page.

¥ (more risk) ¥ (less risk)
Goto Box 3C. onnext page. Go to Box 3D.
of1 next page.
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NO: YES: YES: YES:
5A. Further 5B. RTFA jurisdiction does not 5C. Aslong as zoning does not 5D. The local
questions are to apply, so local regulation to allow try to restrict certain types of regulation
determine if farms in only certain zoning farms (that is “farm” restricting
local regulation districts is approprate. automatically includes all types of farms to only
iz preempted or (According to the MDARD, farms) RTFA jurisdiction does certain zoming
not a farm being allowedin a zoning not apply, so local regulation districts
district is specifically mentioned allowing farms in only certain coftravenss
as a prerequisite in certain zoning districts is appropriate. ETFA sothe
GAANPs (livestock sitting, farm Further questions may be needed local regulation
markets). Further questions may to determine if local regulation is is preempted.
be needed to determine if local preempted or not. (According
regulationis preempted or not.) (According to MDARD and to analysis of
[Consult with your training materials prepared fora case law on
municipal attorney] Michizan Townships Association ETFA and
arwmial conference ¥) Michigan State
[Consult with your Lew Review
municipal attorney] article %)
+ # =¥ (lessrisk) # | =¥ (less risk) +
+
6.
Preemption
Does the zoning ordinance resirict “Livestock production facilities™ (30 animal wnits or more) and “farm markets” from
zoning districts where agriculture is otherwise permitted
Mo $Ves
NO: YES:
6A. Further questions are needed to determine if local 6B. The local regulation contravenes RTFA | so the
regulation is preempted or not. local regulationis preempted. -
+ +
7.
Preemption
Does the local reguilation apply to accessory activities (farm sales stand processing, etc. ) for “farm products™ grown at that
farm? (Note: sales, processing of products harvested elsewhere can be regulated if they are over 30% of the products
offered at the farm market.)
Mo $Ves
NO:
TA. Further questions are needed to determine if TB. The local regulation contravenss RTEA so the local
local regulation is preempted or not regulation is preempted. -+
+ +

Go to Box 8. onnext page.

Go to Box 10
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8

Preemption

Diges the local regulation contravene aty of the GAAMPs? (E.g., doeslocal regulation include any of the topics coveredin
any of the Generally Accepted Agpicultural and Management Practices (GAANMPs)T) (all found at web site

www.michigan gov/gaamps) (MNote: Current adopted GAAMPs inchude:

Mamire Managemert and Utilization, 1988 Site Selection and Odor Control for New and Expanding
Pesticide Utilization and Pest Control, 1991 Livestock Production Facilities, 2000

Mutrient Utilization 1993 Ierigation Water Use, 2003

Care of Farm Arimals, 1993 Farm Markets, 2010.7)

Cranberry Production, 1996

GAAMPs can change each year, usually in Jarmary or February. Review of GAAMPs to accurately answer this
question should be done anrmially.

For example: Setback regulations are in GAAMPs for “Livestock Production Facilities™ so local zoning setbacks in
compliance with those GAANMPs can ocour. Various types of Farm Market regulation are possible where zoning allows for
agriculture.

Mo ¥ Ves

NO: YES:

8A. Further questions are needed to determine if local 8B. The local regulation contravenes ETFA, so the

regulation is preempted or not. local regulationis presmpted. -+
+ +

NO 9.

Preemption

Does the local ordinance/zoning only require the farm or farm operation to comply with adopted (written) GAANMPsT

Mo $Ves

NO: YES:

9A. Local regulationis 9B. The local regulation to require compliance with published GAAMPs may

appropriate [END]. contravene ETEA as compliance with GAAMPs are voluntary, and requiring

compliance with GAANMPs would be an extension of RTFA

(According to analysis of case law on RTFA and Michigan State Law Review
article’® and MDARD position )

Further questions are needed to determine if local regulationis preempted or not.

+

10.
Do the particular regulation(s) in zoning only included those subjects delegated back to local regulation by a GAAMP?
10.1.Urhan Agriculture Arelocal regulation(s) only about urban asriculture and are all fhree of these conditions met?2
10.1.1. It is within a municipality with 100,000 or more population
10.1.2. The municipality has adopted anurban agriculture zoning amendment
10.1.3. Thaturban agricultire zoning ordinance amendment mchudes a provision to recogmize, and the ordinance regulation]s)
do not apply to, farming operations in existence prior to adopting the urban azriculhure zoning ordinance amendment (The
urban agricultural zoning ordinance amendment cannot be enforced upon those farming operations.)
10.2. Livestock in “primarily residential™: In areas that are primarily residential, livestock facilities not allowed unless allowed by
local zoning,
“Primarily residential” means more than 13 non-farm residences within s mile of the livestock site, or ary non-farm
residence within 230 feet of the livestock facility.
10.3. Farm Market facility: The farm market s vehicle access and egress, building sefbacks, parking (but not the surface of the
parking lot), signs.
10.4 Farm Market Activities: These activities associated with a farm market: beer brewernes, bonfires, camping, carnival rides,
coticerts, corn mazes, distillenies, fishing pond, haunted barnstrails, mud nns, play-scapes, riding stables, and winery'hard cider.

o $Ves

|Gn to box 10A. on next page. | |Gn to Box 10B. onnext page.
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NO: YES.
10A. The RTFA preempts local regulation. 10B. The particular regulations delezated back to local zoning can be applied
[END] to the land use. [END]

There is yet a2 question as to whether MDAED has the authornity to
implement such an exception —arguing the state statute preemption rumps a
GAAMP or action of the Michizgan Commission on Agncultural and Rural
Development.

[Consult with your municipal attorney]

The RTFA, its interpretation, and application regularly changes. This decision-tree is up to date to this
publication date. Please regularly check for updates at www.msue.msu.edu/lu/. Consult with your
municipal attorney.

End notes for Preemption Table
1. M.C.L.286.474(7), (Section 4(7) of the Right to Farm Act, P.A. 93 of 1981, as amended.).
2. M.C.L.286.472(a), (Section 2(a) of the Right to Farm Act, P.A. 93 of 1981, as amended).

3. Farm Operation: (M.C.L. 286.472(b), (Section 2(b) of the Right to Farm Act, P.A. 93 of 1981, as
amended.)) means the operation and management of a farm or a condition or activity that occurs
at any time as necessary on a farm in connection with the commercial production, harvesting,
and storage of farm products, and includes, but is not limited to:

(i) Marketing produce at roadside stands or farm markets.
(ii) The generation of noise, odors, dust, fumes, and other associated conditions.

(iif) The operation of machinery and equipment necessary for a farm including, but not limited to,
irrigation and drainage systems and pumps and on-farm grain dryers, and the movement of vehicles,
machinery, equipment, and farm products and associated inputs necessary for farm operations on the
roadway as authorized by the Michigan vehicle code, Act No. 300 of the Public Acts of 1949, being
sections 257.1 to 257.923 of the Michigan Compiled Laws.

(iv) Field preparation and ground and aerial seeding and spraying.

(v) The application of chemical fertilizers or organic materials, conditioners, liming materials, or
pesticides.

(vi) Use of alternative pest management techniques.

(vii) The fencing, feeding, watering, sheltering, transportation, treatment, use, handling and care
of farm animals.

(viii) The management, storage, transport, utilization, and application of farm by-products,
including manure or agricultural wastes.

(ix) The conversion from a farm operation activity to other farm operation activities.
(x) The employment and use of labor.

4. “Farm product” (M.C.L. 286.472(c), (Section 2(c) of the Right to Farm Act, P.A. 93 of 1981, as
amended.)) means those plants and animals useful to human beings produced by agriculture and
includes, but is not limited to, forages and sod crops, grains and feed crops, field crops, dairy and
dairy products, poultry and poultry products, cervidae, livestock, including breeding and
grazing, equine, fish, and other aquacultural products, bees and bee products, berries, herbs,

Land Use Series: What sorts of local regulations are preempted by the Right to Farm Act (RTFA)? | © Michigan State University Board of Trustees
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fruits, vegetables, flowers, seeds, grasses, nursery stock, trees and tree products, mushrooms,
and other similar products, or any other product which incorporates the use of food, feed, fiber,
or fur, as determined by the Michigan commission of agriculture.

5. “Commercial” or “for commercial purposes” does not have any minimum level of sales, so it can
include even the smallest amount of commercial activity (Shelby Township v Pepesh, 2005), but
must be at least partly commercial in nature (Papadelis v City of Troy, 2006) and M.C.L. 286.472(b)
and (a), (Section 2(b) and 2(a) of the Right to Farm Act, P.A. 93 of 1981, as amended.).

6. Shelbyv Papesh (Mich. Ct. App. 704 N.W.2d at 102 (quoting Retal Prop. Owners Ass’n. Of Kent County v
/city of Grand Rapids, 566 N.W.2d (Mich. 1997).

7. The GAAMP sets forth that a farm market is an 'area’ where transactions between a farm
market operator and customers take place (not necessarily but might be a building). At least 50
percent of the products marketed/offered for sale (measured over a five year timeframe) must be
from the affiliated farm. The "50 percent" is measured by use of floor space.

The farm market must be "affiliated" with a farm, meaning a farm under the same ownership or control
(e.g. leased) as the farm market, but does not have to be located on the same property where the farm
production occurs. The market must be located on land where local land use zoning allows for agriculture
and its related activities.

Marketing is part of a farm market, and can include Community Supported Agriculture (CSA), U-
Pick operations (also known as pick your own (PYO)), and associated activities and services to attract
and entertain customers (e.g., cooking demonstrations, corn mazes, tours, fishing pond, hay rides,
horseback riding, petting farms, picnic areas, etcetera (a much longer list is in the GAAMP)). Services to
attract and entertain customers are subject to local zoning ordinances, state, federal laws, and associated
rules and regulations.

It in a building/structure, the structure must comply with the Stille-Derosset-Hale Single State
Construction Code Act (MCL 125.1501 et seq.) and placement of the structure shall comply with local
zoning, including set-backs from property lines and right-of-ways. Parking may be on grass, gravel, or
pavement; one vehicle parking space for every 200 sgq. ft. of interior retail space or 1,000 sq. ft. of outdoor
activity space. Driveways must have an Michigan Department of Transportation (MDOT), county road
commission, or village/city street agency permits. Signs outside the farm market must comply with sign
regulations of MDOT, and all applicable local regulations. External lighting must comply with all
applicable local, state, and federal regulations for lighting outside the farm market.

All details in the GAAMP are not covered here.

8. Llewellyn, supra, 401 Michigan 323-324 Michigan Supreme Court (See appendix B of Land Use
Series “Restrictions on Zoning Authority”, www.msue.msu.edu/lu/.

9. Kaufman, Catherine Bauckham, Sparks, Lohrstorfer, Thall, & Seeber P.C.; Right to Farm Act
PowerPointTM; presented at Michigan Townships Association Educational Conference,

January 27, 2011. This was also an interpretation in earlier versions of this decision tree prepared
by MSU Extension.

10. Norris, Patricia, Gary Taylor and Mark Wyckoff; “When Urban Agriculture Meets Michigan’s
Right To Farm Act: The Pig’s in the Parlor”; Michigan State Law Review; 2011 Mich St. L. Rev. 365;

and Shelby Township v. Papesh 704 N.W.2d 92, 96 (Mich. Ct. App. 2005); and Papadelis v. Troy I1I, No.
268920, 2006 LEXIS 2748 (Mich. Ct. App. Sept. 19, 2006).

Land Use Series: What sorts of local regulations are preempted by the Right to Farm Act (RTFA)? | © Michigan State University Board of Trustees
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11. GAAMPs for Site Selection and Odor Control reads “New and Expanding Livestock Production
Facilities should only be constructed in areas where local zoning allows for agriculture uses.”
GAAMPs for Farm Markets reads “the market must be located on land where local land use
zoning allows for agriculture and its related activities.”

12. Preface paragraph of each published GAAMP (all found at web site
www.michigan.gov/gaamps).

Land Use Series: What sorts of local regulations are preempted by the Right to Farm Act (RTFA)? | © Michigan State University Board of Trustees
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Preemption Questions

START

1. Establishing Jurisdiction

L1 Is the land use that may be subject to the regulation a farm or farm operation?

“Farm” defined as: the land, plants, animals, buildings, structures, including ponds used for
agricultural or aquacultural activities, machinery, equipment, and other appurtenances used in the
commercial production of farm products.?

“Farm operation” defined as: the operation and management of a farm or a condition or
activity that occurs at any time as necessary on a farm in connection with the commercial
production, harvesting, and storage of farm products....>

1.2. Isit producing a “farm product”?*
1.3. Isit engaged in “commercial production™?’
Yes to all three questions, go to 1A.

No to any one or more of the three questions, go to 1B.

2M.C.L. 286.472(a), (Section 2(a) of the Right to Farm Act, P.A. 93 of 1981, as amended).

3 Farm Operation: (M.C.L. 286.472(b), (Section 2(b) of the Right to Farm Act, P.A. 93 of 1981, as amended.)) means the
operation and management of a farm or a condition or activity that occurs at any time as necessary on a farm in connection
with the commercial production, harvesting, and storage of farm products, and includes, but is not limited to:

(i) Marketing produce at roadside stands or farm markets.
(ii) The generation of noise, odors, dust, fumes, and other associated conditions.

(iii) The operation of machinery and equipment necessary for a farm including, but not limited to, irrigation and drainage
systems and pumps and on-farm grain dryers, and the movement of vehicles, machinery, equipment, and farm products and
associated inputs necessary for farm operations on the roadway as authorized by the Michigan vehicle code, Act No. 300 of
the Public Acts of 1949, being sections 257.1 to 257.923 of the Michigan Compiled Laws.

(iv) Field preparation and ground and aerial seeding and spraying.

(v) The application of chemical fertilizers or organic materials, conditioners, liming materials, or pesticides.

(vi) Use of alternative pest management techniques.

(vii) The fencing, feeding, watering, sheltering, transportation, treatment, use, handling and care of farm animals.

(viif) The management, storage, transport, utilization, and application of farm by-products, including manure or agricultural
wastes.

(ix) The conversion from a farm operation activity to other farm operation activities.
(x) The employment and use of labor.

* “Farm product” (M.C.L. 286.472(c), (Section 2(c) of the Right to Farm Act, P.A. 93 of 1981, as amended.)) means those
plants and animals useful to human beings produced by agriculture and includes, but is not limited to, forages and sod crops,
grains and feed crops, field crops, dairy and dairy products, poultry and poultry products, cervidae, livestock, including
breeding and grazing, equine, fish, and other aquacultural products, bees and bee products, berries, herbs, fruits, vegetables,
flowers, seeds, grasses, nursery stock, trees and tree products, mushrooms, and other similar products, or any other product
which incorporates the use of food, feed, fiber, or fur, as determined by the Michigan commission of agriculture.

> “Commercial” or “for commercial purposes” does not have any minimum level of sales, so it can include even the smallest
amount of commercial activity (Shelby Township v Pepesh, 2005), but must be at least partly commercial in nature (Papadelis v

City of Troy, 2006) and M.C.L. 286.472(b) and (a), (Section 2(b) and 2(a) of the Right to Farm Act, P.A. 93 of 1981, as
amended.).

Land Use Series: What sorts of local regulations are preempted by the Right to Farm Act (RTFA)? | © Michigan State University Board of Trustees
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1A. RTFA jurisdiction for the land use activity might apply. Further questions are needed to
determine if local regulation is preempted or not.

Goto 2.

I1B. RTFA jurisdiction does not apply, so local regulation can take place.

End of questions.

2. Establishing Jurisdiction

Does the farm or farm operation comply with GAAMPs?® (all found at web site
www.michigan.gov/gaamps)

(Note: Current adopted GAAMPs include:

Manure Management and Utilization,

Pesticide Utilization and Pest Control,

Nutrient Utilization,

Care of Farm Animals,

Cranberry Production,

Site Selection and Odor Control for New and Expanding Livestock Production Facilities,
Irrigation Water Use, and

Farm Markets.”)

© Shelby v Papesh (Mich. Ct. App. 704 N.W.2d at 102 (quoting Retal Prop. Owners Ass'n. Of Kent County v /city of Grand Rapids, 566
N.W.2d (Mich. 1997).

" The GAAMP sets forth that a farm market is an "area’ where transactions between a farm market operator and customers
take place (not necessarily but might be a building). At least 50 percent of the products marketed/offered for sale (measured
over a five year timeframe) must be from the affiliated farm. The "50 percent’ is measured by use of floor space.

The farm market must be "affiliated" with a farm, meaning a farm under the same ownership or control (e.g. leased) as
the farm market, but does not have to be located on the same property where the farm production occurs. The market must
be located on land where local land use zoning allows for agriculture and its related activities.

Marketing is part of a farm market, and can include Community Supported Agriculture (CSA), U-Pick operations (also
known as pick your own (PYO)), and associated activities and services to attract and entertain customers (e.g., cooking
demonstrations, corn mazes, tours, fishing pond, hay rides, horseback riding, petting farms, picnic areas, etcetera (a much
longer list is in the GAAMP)). Services to attract and entertain customers are subject to local zoning ordinances, state,
federal laws, and associated rules and regulations.

If in a building/structure, the structure must comply with the Stille-Derosset-Hale Single State Construction Code Act
(MCL 125.1501 et seq.) and placement of the structure shall comply with local zoning, including set-backs from property
lines and right-of-ways. Parking may be on grass, gravel, or pavement; one vehicle parking space for every 200 sq. ft. of
interior retail space or 1,000 sq. ft. of outdoor activity space. Driveways must have an Michigan Department of
Transportation (MDOT), county road commission, or village/city street agency permits. Signs outside the farm market must
comply with sign regulations of MDOT, and all applicable local regulations. External lighting must comply with all
applicable local, state, and federal regulations for lighting outside the farm market.

All details in the GAAMP are not covered here.

Land Use Series: What sorts of local regulations are preempted by the Right to Farm Act (RTFA)? | © Michigan State University Board of Trustees
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May want to have MDARD review the specific operation to make a finding if all applicable
GAAMPS are complied with. The municipality (zoning administrator) or the farmer may initiate
this process.

Use of GAAMPs to establish jurisdiction can be problematic if local regulation results in unequal
treatment of two neighbors in the same zoning district (farmer “A” that follows GAAMPs and
farmer “B” that does not) and lack of adherence to Michigan Supreme Court’ guidance to determine
state preemption of local regulation.®

Yes, go to 2A
No, go to 2B.

2A. RTFA jurisdiction for the land use activity might apply. Further questions are needed to
determine if local regulation is preempted or not.

(Michigan Court of Appeals decisions reflect a view that farm operations following GAAMPs are
not subject to some local regulations.)

Goto4.

2B. RTFA jurisdiction for the land use activity might apply. Further questions are needed to
determine if local regulation is preempted or not.

(Michigan Court Appeals decisions reflect a view that some local regulations cannot be enforced
for farm operations that pre-exist surrounding land use changes regardless of whether GAAMPs
are followed or not.)

Goto 3.

3. Establishing Jurisdiction Did the land use activity exist prior to changes in surrounding land
uses?

No, go to 3A.
Yes, go to 3B.

3A. RTFA jurisdiction for the land use activity might apply. Further questions are needed to
determine if local regulation is preempted or not.

Goto4.

3B. The local regulation contravenes RTFA, so the local regulation is preempted.

End of questions.

8 Llewellyn, supra, 401 Michigan 323-324 Michigan Supreme Court (See appendix B of Land Use Series “Restrictions on Zoning
Authority”, www.msue.msu.edu/lu/.
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4. Preemption. Does the local ordinance, regulation, or resolution (local regulation) extend, revise,
or conflict in any manner (contravene) with the provisions of the RTFA?

4.1. Does the local regulation modify the immunity for farmers from public or private nuisance suit?

4.2. Does the local regulation modify the MDARD enforcement or investigation process, or provide
an investigative process for complaints involving a farm or farm operation?

No to one or both questions, go to 4A.

Yes to both questions, go to 4B.

4A. Further questions are needed to determine if local regulation is preempted or not.
Goto 5.

4B. The local regulation contravenes RTFA, so the local regulation is preempted.

End of questions.

5. Preemption. Does the local regulation restrict farms or farm operations to certain zoning
districts?

No, go to 5A.

"Yes (The outcome, here is uncertain because there is disagreement between MDARD and Michigan
Court of Appeals Opinions. Pick which reflects level of risk or safety your community finds acceptable):
go to 5B, 5C, or 5D.

5A. Further questions are to determine if local regulation is preempted or not.

Go to 6.

5B. RTFA jurisdiction does not apply, so local regulation to allow farms in only certain zoning
districts is appropriate. (According to the MDARD, a farm being allowed in a zoning district is
specifically mentioned as a prerequisite in certain GAAMPs (livestock sitting, farm markets).
Further questions may be needed to determine if local regulation is preempted or not.) [Consult
with your municipal attorney]|

Go to 10 for a less legal risk approach
Go to 6 for a more risky legal approach.

5C. As long as zoning does not try to restrict certain types of farms (that is “farm” automatically
includes all types of farms) RTFA jurisdiction does not apply, so local regulation allowing farms in
only certain zoning districts is appropriate. Further questions may be needed to determine if local
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regulation is preempted or not. (According to MDARD and training materials prepared for a
Michigan Townships Association annual conference.?) [Consult with your municipal attorney]|

Go to 10 for a less legal risk approach
Go to 6 for a more risky legal approach.

5D. The local regulation restricting farms to only certain zoning districts contravenes RTFA, so the
local regulation is preempted. (According to analysis of case law on RTFA and Michigan State Law
Review article.'?)

Go to 10.

6. Preemption. Does the zoning ordinance restrict “Livestock production facilities” (50 animal units
or more) and “farm markets” from zoning districts where agriculture is otherwise permitted."

No, go to 6A.
Yes, go to 6B.

6A. Further questions are needed to determine if local regulation is preempted or not.

Goto7.

6B. The local regulation contravenes RTFA, so the local regulation is preempted.

Go to 10.

7. Preemption. Does the local regulation apply to accessory activities (farm sales stand, processing,
etc.) for “farm products”3 grown at that farm? (Note: sales, processing of products harvested
elsewhere can be regulated if they are over 50% of the products offered at the farm market.)

No, go to 7A.
Yes, go to 7B.

7A. Further questions are needed to determine if local regulation is preempted or not.

¥ Kaufman, Catherine Bauckham, Sparks, Lohrstorfer, Thall, & Seeber P.C.; Right to Farm Act PowerPointTM; presented at
Michigan Townships Association Educational Conference, January 27, 2011. This was also an interpretation in earlier
versions of this decision tree prepared by MSU Extension.

19 Norris, Patricia, Gary Taylor and Mark Wyckoff; “When Urban Agriculture Meets Michigan’s Right To Farm Act: The
Pig’s in the Parlor”; Michigan State Law Review; 2011 Mich St. L. Rev. 365; and Shelby Township v. Papesh 704 N.W.2d 92, 96 (Mich.
Ct. App. 2005); and Papadelis v. Troy III, No. 268920, 2006 LEXIS 2748 (Mich. Ct. App. Sept. 19, 2006).

' GAAMPs for Site Selection and Odor Control reads “New and Expanding Livestock Production Facilities should only be
constructed in areas where local zoning allows for agriculture uses.” GAAMPs for Farm Markets reads “the market must be
located on land where local land use zoning allows for agriculture and its related activities.”
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Go to 8.

7B. The local regulation contravenes RTFA, so the local regulation is preempted.
Go to 10.

8. Preemption. Does the local regulation contravene any of the GAAMPs? (E.g., does local regulation
include any of the topics covered in any of the Generally Accepted Agricultural and Management
Practices (GAAMPs)?) (all found at web site www.michigan.gov/gaamps) (Note: Current adopted
GAAMPs include:

Manure Management and Utilization, 1988

Pesticide Utilization and Pest Control, 1991

Nutrient Utilization, 1993

Care of Farm Animals, 1995

Cranberry Production, 1996

Site Selection and Odor Control for New and Expanding Livestock Production Facilities, 2000
Irrigation Water Use, 2003

Farm Markets, 2010.7)

GAAMPs can change each year, usually in January or February. Review of GAAMPs to accurately
answer this question should be done annually.

For example: Setback regulations are in GAAMPs for “Livestock Production Facilities” so local
zoning setbacks in compliance with those GAAMPs can occur. Various types of Farm Market
regulation are possible where zoning allows for agriculture.

No, go to 8A.
Yes, go to 8B.

8A. Further questions are needed to determine if local regulation is preempted or not.

GotoO.

8B. The local regulation contravenes RTFA, so the local regulation is preempted.

Go to 10.

9. Preemption. Does the local ordinance/zoning only require the farm or farm operation to comply
with adopted (written) GAAMPs?

No, go to 9A.
Yes, go to 9B.
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9A. Local regulation is appropriate

End of questions.

9B. The local regulation to require compliance with published GAAMPs may contravene RTFA as
compliance with GAAMPs are voluntary, and requiring compliance with GAAMPs would be an
extension of RTFA. (According to analysis of case law on RTFA and Michigan State Law Review
articlel0 and MDARD position.) Further questions are needed to determine if local regulation is
preempted or not.

Go to 10.

10. Do the particular regulation(s) in zoning only included those subjects delegated back to local
regulation by a GAAMP?

10.1. Urban Agriculture: Are local regulation(s) only about urban agriculture and are all three of
these conditions met?"

10.1.1. It is within a municipality with 100,000 or more population.
10.1.2. The municipality has adopted an urban agriculture zoning amendment.

10.1.3. That urban agriculture zoning ordinance amendment includes a provision to
recognize, and the ordinance regulation(s) do not apply to, farming operations in existence prior to
adopting the urban agriculture zoning ordinance amendment. (The urban agricultural zoning
ordinance amendment cannot be enforced upon those farming operations.)

10.2. Livestock in “primarily residential”: In areas that are primarily residential, livestock facilities
not allowed unless allowed by local zoning.

“Primarily residential” means more than 13 non-farm residences within % mile of the livestock
site, or any non-farm residence within 250 feet of the livestock facility.

10.3. Farm Market facility: The farm market’s vehicle access and egress, building setbacks, parking
(but not the surface of the parking lot), signs.

10.4 Farm Market Activities: These activities associated with a farm market: beer breweries,
bonfires, camping, carnival rides, concerts, corn mazes, distilleries, fishing pond, haunted
barns/trails, mud runs, play-scapes, riding stables, and winery/hard cider.

No, go to 10A.
Yes, go to 10B.

10A. The RTFA preempts local regulation.

End of questions.

12 Preface paragraph of each published GAAMP (all found at web site www.michigan.gov/gaamps).
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10B. The particular regulations delegated back to local zoning can be applied to the land use.

There is yet a question as to whether MDARD has the authority to implement such an exception
— arguing the state statute preemption trumps a GAAMP or action of the Michigan Commission on
Agricultural and Rural Development. [Consult with your municipal attorney]|

End of questions.

The RTFA, its interpretation, and application regularly changes. This series of questions is up to date to
this publication date. Please regularly check for updates at www.msue.msu.edu/lu/. Consult with your
municipal attorney.
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